









REPORTS OF CASES 
ARGUED AND isabella 


IN THE 


SUPREME COURT OF ALABAMA. 


—— 


Chief Justice Clay. 
Judges Saffold, 
Ellis, and 


Present at this term, ; 
Crenshaw, 


Mary Tindal, Administratrix of James Tindal, agaist 
Henry Bright. 


June, 1823 


IN the Circuit Court of Washington County, Henry 1, Plea of nonest 
Bright declared in Debt against James M. Tindal, ona writ- factum  admissi- 
ing obligatory, “sealed with his seal,” &c. delivered, and auied Pacer , 
payable to plaintiff and “ one Elias Coolidge, since deceas- fits, from which 
“ ed, by the names of Messrs. Coolidge and Bright.”- The oe a5 = S 
writing obligatory was set out on oyeras follows : a pea 


« Dolls. 3947,%. St. Stephens, 24th Nov. 1818. on a ill single 


“ Nj : ae _ payable to a firm 
Nine months after date we promise jointly and several- Pes*)¢ (08 nt 


“ y to pay Messrs. Coolidge and Bright or order three the obligors is a 
“ thousand nine hundred and forty-seven ,?,%5 dollars, for va- Ber. 
“ lue received. may ee non 
“ In witness whereof we have hereunto set our hands and ¢¢factum and a 
« seals”? Subscribed William L. Thomas, Thomas Hoff tpearpice,'** 
man, (with lines drawn by a pen across this name and the sea! of one of the 
seal annexed,) Samuel A. D. Hoffman, J. M. Tindal, H. Soleo have, 
Bright, and a scroll by way of seal aunexed to each name. _ without his con- 


sent. 
The defendant plead, 
Ist, Non est factum.—2nd. That he signed and sealed said 
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writing obligatory, and delivered the same to one Willian 
LL. Thomas as an Escrow, to be delivered as the deed of said 
defendant only on the condition and event that one George 
Buchannan would, after he said signed, execute the same 
writing obligatory as a co-obligor or c6-security therein ; and 
that otherwise the said Bond should not be delivered as his 
deed, but should be null and void ; and the said defendant 
avers that the said George Buchannan never did execute the 
said writing as a co-obligor, &c.—3d plea, That the said sum 
in the declaration mentioned has been paid to said plaintiff by 
William L. Thomas and Samuel A. D. Hoffman, Coolidge, &c. 
—4th plea, That the said plaintiff signed, sealed, and execut- 
ed said writing obligatory asa co-obligor therein by the 
name and signature of H. Bright, which, &c.—5th plea, 
That since the sealing and executing of said writing by said 
defendant, the name and seal of one Thomas Hoffman: sub- 
scribed, &c. thereto as the act and deed of the said Thomas 
Hoffman, as ‘a co-obligor, was erased and cancelled by the 
said plaintiff, without the knowledge and consent of said de- 
fendant, which he is ready to verify, and therefore “ not the 
defendant’s deed,”—wherefore, &c. 


To the pleas were appended affidavits as follows : 

“ 'The defendant maketh oath that the instrument where. 
“ on this action is brought, was signed under this express con- 
dition and understanding between the plaintiff and himsel/, 
“ that it was to be considered valid as his act and deed only 
“on the event that George Buchannan should execute the 
“same as a co-obligor or co-security ; otherwise the same 
“ was to be considered as a nullity, and returned to the de- 
“ fendant to be destroyed, which event did not happen ; 
“ whereupon the writing is not his deed.” 

Second affidavit. 

“ The defendant, James M. Tindal, maketh oath that the 


“ name of Thomas Hoffman was erased from the bond in 


- “this case without the knowledge or consent of the said 
_ defendant, and after his signature had been thereto placed.” 


Both affidavits subscribed by defendant, and certified, &c 

The plaintiff demurred specially to all the pleas, and as- 
signed as causes of demurrer, 

As to Ist plea—That there is no affidavit of its truth. 

As to 2d plea—That it appears that William M. Thoma: 
is a co-obligor, and therefore could not have received the 
writing as an Escrow. That it does not appear from the 
plea who was to have procured the signature of said Georg: 
Buchannan to the writing obligatory, or that the defendant 

















































In the Supreme Court of Alabama. 


was not the cause of said Buchannan’s not executing the 
same—That the plea concludes witha verification, when 
it should have concluded to the country. 

As to the 3d plea—That it does not allege that said Wil- 
liam L. Thomas and Samuel D. Hoffman paid to the said 
Henry Bright the money, &c. before the commencement of 
this action, or. exhibiting on file the declaration, &c. 

The Circuit Court sustained the demurrer to the Ist, 3d, 
Ath, and 5th pleas, and overruled the demurrer to the se- 
cond plea. Afterwards, by leave, there was replication and 
issue to the second plea, and verdict and judgment for. the 
plaintiff. The defendant sued out a writ of Error to this 
Court, and having afterwards departed this life, the writ of 
Error was revived by Mary Tindal his administratrix. 

The points presented by the assignments of Errors, and 
decided, appear in the 


Opinion of the Court delivered by the Chief Justice. 

It was assigned as cause of demurrer to the first plea, that 
there was no affidavit of its truth. 

At common law an affidavit to a plea of non est factum 
was not necessary. ‘Much inconvenience, unnecessary de- 
lay and injustice, resulted from the facility of throwing on 
the plaintiff the burthen of proving the sealing and delivery 
of the bond declared on. Hence, in this as in most of the 
other States, Statutes have been enacted requiring an affi- 
davit of the truth of such apiea. The~ language of our 
Statute is, “ that no plea of non est factum shall be admitted 
“to be pleaded, but when accompanied with an affidavit of 
“its truth.” (Laws Ala. 454, sec. 33.) ° 

It restricts the exercise of a right to which the party was 
entitled at common law. 
this restriction beyond the express words of the Statute ? 
We think not: the Statute requires that the plea shall be 
accompanied with an affidavit of its truth, but does not pre- 
scribe the form and manner in which the matter shall be set 
forth, or that the affidavit shall be general or special. As 
affected by the Statute, it certainly cannot be important 
whether the party swears gencrally that his plea is true, or 
swears to facts, from which its truth must necessarily be in- 
feyred. When an affidavit is to shew the grounds of any 
order, &c. moved for, it is generally most proper that at 
should state the facts specially, and leave it to the Court to 
draw the proper conclusion. In some cases the party’s af- 
fidavit, merely stating his conclusion, would be insufficient. 
it is certainly more safe, both as to the conscience of the de- 
fendant and the rights of the plaintiff, to state the facts spe- 
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cially. The affidavits here accompanying the plea of nos 
est factum, state that the bond was signed by the defendant 
(Tindal) under the express condition and understanding be- 
tween the plaintiff and himself, that George Buchannar 
should éxecute it’as a co-obliger or co-security, otherwise it 
was to be considered as a nullity and returned to the defend- 
ant to be destroyed, which event did not happen ; “ where- 
upon” the writing is not his deed. That the name of Tho- 
mas Hoffman was erased from the bond without the know- 
ledge or consent of the defendant, and after his signature 
had been thereto placed. 

The first affidavit shews that the writing never became 
his deed _in legal contemplation. ‘The second states that the 
name of a co-obligor was é¢rased without defendant’s know- 
ledge or consent, and his conclusion thereupon that the writ- 
ing is not his deed. This was a material alteration, to his 
prejudice, and destructive to the validity of the paper. 

Independent of the statement of his conclusion, we be- 
lieve that from the facts stated in either affidavit, the truth 
of the plea is necessarily to be inferred, and that the Cir- 
cuit Court erred in sustaining the demurrer to the first plea. 

As to the 4th plea—That the plaintiff, Henry Bright, seal- 
ed and executed the kondasa co-obligor. It has long been 
settled that adischarge of such contract by one co-obligor 
operates equally for the others, and that a release to one 
operates as a release to all: We believe it to be a principle 
equally reasonable and sound, that if a security of this nature, 
by indorsement or otherwise, comes into the hands and be- 
comes the property of one of several co-obligors, ail riglit 
of action in a Court of law is thereby extinguished. There 
can be but one satisfaction of such contract; and it would 
seem absurd to suppose that the security may become the 
property of one bound to discharge it, and yct remain in le- 
gal presumption undischarged. In the case of Moffait and 
others against Millingin, (2 Bos. and Pull. 124, in notes) Jus- 
tice Buller says, “the promise was made jointly with one 
“of the plaintifis: | How can he sue himself ina Court of 
“Taw,” and gave judgment forthe defendant. That case is 
precisely analagous to the present, except in the grade of 
the contract. The reason applies with as muchi force in the 
present case. The same doctrine is recognized in the case 
of Manwaring against Newman. 2 Bosand Pull. 120, 125. 
In that case, Brandon made a promissory note to himself, 
Newman, and Chatteras. The case of Moffatt against Mul- 
lingin was cited by the Chief Justice in giving his opinion. 
and said to be “ unanswerable,” 

We are of opinion that the Court below erred in sus- 
taming the demurrer to the 4th pleg. 
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Asto the 5th plea—The causes assigned for demurrer are 
—that it amounts to the general issue, and that it concludes 


with a verification when it should have concluded to the A 


country. The Act of Assembly provides, “ that the defend- 
“ant in any cause may plead as many several matters as he 
“may judge necessary to his defence: provided he be not 
“ permitted to plead and demur-to the whole.” He may plead 
as many several matters as he may judge necessary. The 
only restriction which the Legislature have imposed on the 
exercise of this right, or which the Court can impose, (if 
the plea discloses substantial matter of defence,) is, that he 
shall not be admitted to plead and demur to the whole. A 
party might in many instances be restrained from pleading to 
the same action several special matters in bar, and substantial 
justice be obstracted, but for the aid of the Statute. It is 
remedial, and should receive such construction as will effect 
the purpose of its enactment. There is sometimes much 
difference of opinion among pleaders by profession as to 
the form of pleading, which will certainly embrace a parti- 
cular matter of defence, expected to be proved.. We can 
see no valid objection to a party’s pleading several pleas, va- 
rying in terms, so that the facts proved in whatever aspect 
they may be presented, may go to sustain the matter of de- 
fence as averred in some one of the pleas. The 5th plea 
in this case avers matter, which, if true, is a good bar to the 
action ; and though it would perhaps have been sufficient to 
sustain the plea of non est factum, it gave to the plaintiff in 
the Court below more particular notice of the nature of the 
evidence to be offered against him, and he could not proper- 
ly object to it. As to this plea coneluding with a verifica- 
tion, it affirms a fact in bar of the action, which, in the pro- 
ceedings in the cause is here stated for the first time, and 
therefore should not have concluded to the country. For 
these reasons we are of opinion that the Circuit Court err- 
ed in sustaining the demurrer to the 5th plea. 

There are other points presented by the assignment which 
it is not necessary to the determination of. the case that we 
should now consider. We have direeted our attention to 
those which seem most fully to affect the merits of the case. 

Let the judgment of the Circuit Court be reversed, and 
judgment be rendered here overruling the several demurrers 
which we have noticed. 


Judge Lipscomb having presided on the trial below, gave 
no opinion. 


K lly and Hutchisson for Plaintiff, cited, 
Asto Ist plea—] Mass. 104, 10th Mass. 203. 3 John. 140. 
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As to 2d plea.—1 Chitty’s P. 257, 307, &c. 243. 
As to 4th plea —2 Bos. and P. 120—125. 
As to 5th plea.—1 Chitty, 449. Tidd. 599, 600. 


Crawford and Hitchcock, counsel for defendant in Error, 
were both absent during the term. Atthe next term they 
‘presented a petition, praying that the judgment should be 
set aside, and the cause reinstated, stating that they and the 
members of the bar in the Circuit,from which this case came, 
had generally signed an agreement to continue their cases 
in the Supreme Coart at June term, 1823. That Mr. Ruffin 
(counsel for Tindal in the Circuit Court,) and Mr. Gaines 
signed the agreement. Mr. Gaines informed Mr. Crawford 


’ that H. Toulmin, Esq. and himself were of counsel for plain- 


‘tiff in Error in this case. That Mr. 7. would not attend at 
June, 1823, and that this case would. be continued by the 
agreement. (Mr. Gaines died before June, 1823.) Messrs. 
Kelly and Hutchisson did not practice in the first Circuit, and 
appear to have been uninformed of the agreement. 

he petition referred to the dates of the affidavits to prove 
that they did not accompany the pleas.—To prove that a 
deed cannot be delivered to a co-obliger as an Escrow, cited 
5 Cra. 351—3. Har, and .B’s Co. L. 36. 6 Mod. 207. 
2 Mass. 447. 

As to the conclusion with verification, Esp. R. 221. 2 Chy. 
P. 462. As to the 4th plea—A joint and several bond, 
though void as to one obligor, is good as to the others. 2 
Bos. and P. 338. The cases to which the Court referred in 
their opinion are on joint bonds. The 5th plea is bad on 
special demurrer. 8 Cra. 31. 

Mary Tindal, as appears by affidavits filed, did not obtain 
administration until after June 1823. Judgment of preceding 
terms will be set aside when there were no parties. 4 Hen. 
and Mun. 440. 


‘The petition for reconsideration was continued till July 


* Term 1826, when, in the case of Johnson against Ramsey, the 


rt decided the point presented by the demurrer to the 
plea in conformity to the opinion in this case, and the 
tition was thereupon withdrawn. 
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_ John Meeker against James Childress. 


INDEBITATUS assumpsit by Meeker against Childress, 1, Tm.assumpsit — 
_ for medical services rendered to his. slave—general issue— {?,yerdiet epter- 

Verdict entered: “ We the jury find the defendant.” - Judg- defendant,” 
ment thereon for defendant in the usual form. A bill of Judgment thereon 
exceptions taken on the trial, states That Childress, residing tained. : 
at Tuskaloosa, hired the slave for a year to Edward Smith, Owner of hir- 
residing at St, Stephens, who called in the any @ P©ac- bound to pay a 
tising physician, to attend the slave. The Circuit Court, on physician em. 
motion of the Counsel for Childress, instructed the Jury that PY Ntend he 
Childress was not liable in law to pay said Meeker for said slave. 
services, &c. 

Meeker here assigned as Error, 

1. That the finding of the Jury is such that no judgment 
can be rendered thereon. 

2. That the Court, erred in instructing the Jury as stated 


in the bill of Exceptions. 


Judge Crenshaw delivered the opinion of the Court. 

The entry of the Verdict would have been more certain if 
the word “ for” had been inserted before the words “ the de- 
fendant.” But, taken in connection with the issue submit- 
ted, and the judgment which follows, it is sufficiently certain 
to sustain the judgment. 

As to the charge to the Jury—It appeared that the de- 
fendant resided at Tuskalousa, and Smith at St. Stephens ; and 
that he, during the time for which he had hired the slave of 
defendant, called in the plaintiff to attend him. 

We are of opinion, that under such circumstances the 
hirer of the slave is bound to pay the physician for his ser- 
vices, and that the owner is not liable. If the owner had 
requested the services of the physician, or if there had been 
a special agreement between him and the hirer, it might vary 
the case. We are unanimous in the opmion that the 


Judgment be affirmed. 


J udge Expscomb gave no pinion. 
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, Phillips against Malone. 


pa an nll IN the Circuit Court of Madison County, Phillips declared 
ture to declura- in assumpsit Spine Malone, on a promissory note for the 
tion supplie¢ > payment of 16760 pounds of good merchantable seed cotton, 
or to body of de- by the 15th day of Apri/, 1822. Breach—that defendant did 
claration. not deliver thé cotton, (equal to $670 40 cents, at 4 cents per 
pected + ape pound,) on said 15th day of April, or at any time before or 
tain amount of since ; but to pay or deliver, either in cotton or money, hath 
pr Sade. hitherto refused, &c. 
inent by default A second count sets out the contract as the first, and avers 
anon cape” the failure to pay the cotton ; by reason whereof defendant 
’ became liable to pay the plaintiff $670 40 cents, the value 
thereof, as agreed by him. , . 
The Circuit Court, on the 4th day of November 1822, 
without the intervention of a Jury, rendered final judgment 
by default for $698 36 cents, and costs. 


The matters here assigned as Error, appear in 


The opinion of the Court delivered by Judge Saffold. 

As to the first assignment, that the declaration is not signed 
either by the plaintiff or his attorney, to support a judgment 
the omission will be supplied by reference to the preceding 
part of the Record and proceedings. The name of the plain- 
tiff is to be found in the body of the declaration, and in the 
writ, and the name of the attorney on the writ—the omission 
is therefore cured. 

The second assignment is, that the judgment was final 
when it should have been interlocutory. The language of 
the contract is less certain than could be desired; but we 
conceive that the rate was not mentioned either as a penalty 
for non-payment, or a criterion by which to estimate dama- 
ges. The only safe and legal construction which we are 
enabled to give to the contract is, that the mention of four 
dollars per hundred shews (if any thing) the price at which 
the parties estimated the cotton at the time of the contract, 
and at which the payee had accounted to the maker for it. 
This does not determine its value at the time fixed for its 
delivery. This statement of the price in the note does not 
liquidate the claim. The note was not a “ writing” ascer- 
taining the plaintiff’s demand or sum sued for: but if at the 
time the cotton became due its price had varied, the plain- 
tiff’s recovery must have been according to the then selling 
price, regardless of the rate at which it was estimated when 
sold by defendant to plaintiff. Jt is therefore the opinion of 
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the Court, that the judgment by default should have been in- —2¥8#, 1828. 


terlocutory and not final. ww 
Phillips. 
v. 
Judgment must be reversed, and the cause remanded. Malone. 








————_-— 


Craig and Dancy, Administrators of Dancy, against Orton. 7" 1825. 
ORTON brought an action of Debt in the Circuit Court A dhe wd 

of Lauderdale County against Craig and Dancy, adminis- ecutors and ad- 

trators of James Dancy, on a bond of their intestate. Judg- ie ie tenis 

ment by nil dicit “ to be levied of the goods and chattels,” propriis for 

&c. “ of said intestate in the defendants’ hands to be admi- ‘°** 

“ nistered, if so much they have ; if not, then the costs to . 

“ be levied of their proper goods and chattels, &c. ‘ 
On writ of Error to this Court, Craig and Dancy, among 

other matters, assigned as Error— 
That the judgment makes the administrators liable out of 

their own proper goods for the costs of the suit. 


Judge Ellis delivered the opinion of the Court. 

The common law principle as to the liability of executors 
and administrators de bonis propriis for costs, was hanged 
by our. Statute of 1811, (Laws Alaba. 463, sect. 21,) which 
enacts “that no executor or administrator shall be liable 
“ out of their individual estate, for not pleading, mispleading, 
“ or false pleading, in or to any action whatever which may 
“ be brought against them as such,” 

Probably no words in our language could have expressed 
more technically and appropriately the intention of the Le- 
gislature to change the common law as to the lability of . 
executors and administrators out of their own estates for ‘ 
costs. 

It is the unanimous opinion of this Court, that the judgment 
of the Circuit Court be reversed, and judgment rendered 
here for the Debt, Damages, and Costs, to be levied of the 
goods and chattels, &c. of the intestate in the hands of his 
administrators to be administered. 


M’Kinley, for plaintiff. 


Witham B. Martin, for defendant in Error. 


Error afterwards 


taken, Appellate 
Court will affirm 


with damages. 
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Thomas*McConnell against James White. - 


THE Chief Justice delivered the opinion of the Court. 

This was an action of Debt by the defendant against the 
plaintiff in Error. The declaration sets out, that a promisso- 
ry Note made by certain persons to. White, was afterwards 
indorsed by McConnell with his promise to pay the amount ; 
and avers that by reason of said indorsement, and of the 
money remaining unpaid after the day by the Note appointed 
for payment, said McConnell became liable, &c. Ata sub- 
sequent term McConnell withdrew his plea, and confessed 
the plaintiff’s right of action for a stated amount of Debt 
and interest ; on whicli confession judgment was rendered, 

McConnell now assigns as Error— 

1. That no liability or cause of action against him is 
shewn in the declaration. 


2. That no demand of the makers, or notice to the in- 


dorser, is averred. 

3. The action is Debt by payee against the indorser of a 
promissory Note. 

All the assignments are on proceedings had in the cause 
before the rendition of judgment, and which in legal pre- 
sumption were known to the plaintiff in Error before and 
at his confession of judgment. Our Statute provides that 
“ Judgment on confession shall amount to a release of Er- 
“rors.” Inthe case of Caller against Denson (ante, p. 19.) 
the plaintiff.in Error came into the Court below without 
Writ or declaration, and confessed a judgment ; and this 
Court deeided that, by the operation of this Statute, Errors 
were released, and affirmed the judgment. 

In this case the counsel for the plaintiff in Error contends. 
that if the judgment should not reversed, the judgment 


here should be, that the plaintiff be barred of his writ of 


Error; and not that the judgment of the Court below be 
affirmed. We cannot perceive the reason of the princi- 
ple which would place a party who had released all Errors, 
in a better situation than one who has supposed, or seemed 
to suppose, that there was Error in the j ent against him. 
On the affirmance in cases of this latter ription the law 
subjects the plaintiff in Error to damages. It would seem 
because he-knew or ought to have known that there was no 
Error in the judgment which he has superseded, and thereby 
injured the other party. How much more properly may 
we say that a party superseding a judgment in which he 
has in efiect acknowledged that there is no Error, or, if any. 





th 
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that he releases all benefit of it, shall be subject to damages 1", 1823. 
under the Statute. Pw 








Thomas 
Let the judgment be affirmed. ao 
James White. 
White and Gordon for plaintiff. 
H. G. Perry for defendant in Error. 
Roberts and Marshall against Anderson. June, 1823. 


THE writ of Error was directed to the’ Judge who had Writ of Error 
presided on the trial, instead of being directed to the Clerk. tion. 
Mr. Martin for the plaintiffs in Error moved to amend 'the 
writ in this particular, and cited Act of 1807, (Laws Ala. 

454, sect. 36. 2 Stra, 892—902. 1 Bac. Ab. 153,4. 1 Bin- 


ney, 366. 


Mr. McKinley for the defendant in Error did not oppose 
the motion. 


By the Court.—Let the amendment be made, 





Hawkins against Rapier and Simpson. June, 1823, 
IN the Circuit Court of Lauderdale County, Rapier and i> Behe, Get’ 
Simpson declared in Debt against Caleb Hawkins, ona bond ment of part’ 
for $689 69}. ‘The defendant pleaded, that “ as to $203,97, concluding to the 
“of the Debt in the declaration mentioned, the plaintiffs to + plaintiff re- 
“ have or maintain their action ought not, because he says he ne Verdict 
« has well and truly paid to said plaintiffs said sum in cotton ee unge the 
“on the 9th day of 4p 2’, 1822, and of this he puts himself may be consider- 
“upon the country,” signed by the Attorney for defend- £4,°%,2" issue: 
ant. “And the plaintiff replies, &c.” signed by the Attor- does not respond 
ney. The Record shews that at the next term the parties °"* 
came by their Attornies, and thereupon came a Jury, who 
being elected, &c. “ well and truly to try the issue joined, 
“ upon their oath, say, we the Jury find for the plaintiffs the 
“ sum of four hundred and eighty-six dollars, sixty-two and 
“a half dents, the residue of the Debt in the plaintiff’s de- 
“claration mentioned ; and also the sum of one hundred 
“ and fourteen dollars, eighty-nine and a half cents, damages 
‘‘ sustained by the detention of said debt.” 
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Judgment was thereupon rendered, that the plaintiff re- 
cover “ the Debt aforesaid and damages aforesaid assessed, 
“ besides their costs,” &c. Hawkins sued out a writ of Er- 


Rapier and Simp- ror. The assignments, on which the decision was made, 





appear in the 


Opinion of the Court delivered by the Chief Justice. 

In this case it is assigned as Error— 

1. That the verdict is not a finding on the issue. 

2. That there was no issue. 

The plea alleges the payment of $203;%%, part of the 
Debt—of this the defendant puts himself upon the country. 
The plaintiffs say, “‘ they oa? might not, perhaps, be 
a very strained: inference that they intended to reply by a 
similiter. In any view it is but a general replication, deny- 
ing the matter alleged in bar of part of the claim of plain- 
tiffs and, though informal, might be cured by a verdiet pro- 
perly responding to this issue. It is not necessary to the 
decision of the case, to determine whether the conclusion 
of the plea be good. It is, however, unusual and informal 
to  ateaa to the country, a plea which affirms a new fact 
in bar. 

The issue submitted to the Jury was, whether the defend- 
ant had paid $203,;°;, part of the Debt. Does the verdict 
answer this question ? It finds for the plaintiffs $486 623, 
the residue of the debt in the declaration mentioned, and 
$114 89; damages, &c. The verdict would dispose of the 
issue if the matter found would properly relate to it. But 
the sum found varies from, and exceeds the amount in con- 
troversy. The question submitted to the Jury was, whe- 
ther the defendant had paid $203 07. The plea did not deny 
any more of the claim of the plaintiffs, and they should have 
taken Jud ent by nihil dicit for so much as was not contro- 
verted. The verdict does not respond to the issue, but finds 
matter wholly variant, and which had not been put in issue. 

‘We are therefore of opinion that the first. assignment is 
sustained by the Record. The second has been answered by 
the remarks made on the first. See Ripley against Coolidge 
and Bright, and Malone against. Donnelly, (ante, p. L1—12.} 

It is not necessary to the decision. of this case that we 
should dispose of the other assignments. On some,of them 
we are not unanimous in opinion. Qn the first assignment 
the judgment must be reversed, and the cause remanded. 
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Butler against Limerick. 


THOMAS LIMERICK, on the 15th day of March 1822, 0a a Note pays- 
sued out a capias ad resp. against Isaac Butler to the Cir- day with interest 
ccuit, Court.of Lauderdale County, “ of a plea that he render from the date, 
“unto him one thousand and eighty dollars, which to him he pth ye claim 
“ owes, and from him he unjustly detains to his damage five the principal and 
“hundred dollars.” The declaration was on a note under raceme Fd 
seal, dated 27th day of November, 1820, for the payment of payment, in an 
$1000, 12 months after.date, with interest from the date $8free*es™** 
‘until the day of payment. On the 30th day of November, — 

1822, the Circuit Court rendered judgment by nil dicit 
against Butler for $1080 the Debt in the declaration men- 
tioned, and $74 damages for its detention. 

On his writ of Error to this Court, Butler assigned as 
Errors— 

That the action was on a note for $1000, and the writ 
and declaration claimed $1080 as debt. Judgment was ren- 
dered for interest as debt, and for compound interest, being 
for interest on the interest which had accrued when the Debt 


‘became due. 


Coalter and McKinley for pluintitt-—The interest should 
have been claimed as damages for the detention of the Debt, 
and not as part of the Debt. Interest onthe 12 months’ in- 
terest which had occured on the debt, when it became pay- 
able, could not lawfully be recovered. They cited 8 Mass. 
Rep. 455. 2 Mass. R. 568. 3 Id. 221. 5 Bos. and P. 


‘205. 5 Johnson 268. 


William B. Martin for defendant in Error.—For a sum 
certain, or which, by reference to a written contract, can be 
rendered certain, an action of Debt lies. Interest arising ex 
contractu is part of the money which the obligor or maker 
expressly undertakes to pay. Debt lies for interest as much 
as for the principal, when there is an express contract to 
pay a certain sum as interest. 

Here the obligor bound himself to pay $1000 on the 27th 
day of November, 1821, and 12 months’ interest thereon. 
This by its legal rate amounted to $80, and in effect he 
bound himself to pay $1080 on the 27th day of November, 
1821. If he had performed his contract according to the 
letter, he must have paid this sum at the appointed day. But 
damages for the detention of a debt cannot begin to accrue 
until after the debt has become due. If paid as soon as 
due, can it be said to be unjustly detained ? 











Lis Reports of Cases argued and determined, vc. 


sume, 1625. If the obligor had paid at the first moment at winch he 
ww was bound by his note to pay, he must have paid the $1000 
aut and $80 more. Could the $80 in this case have been da- 
Limerick. mages for the breach of his contract? or would this latter 
<< sum have been part of the money which by the note he had 
sak seem expressly bound himself to pay? He cited 1 Chy. P. 102. 
Doe 5 D. and E.553. 1 Haywood, 174.. 5 Bos. and P. note 

to page 206. 8 Mass, 4955, 6. 


Judge Saffold delivered the opinion of the Court. 

According to the modern doctrine, a plaintiff in Debt, (if 
there be no variance between the written contract and its 
description in the declaration) may recover less than he 
declares for. See 2 Lord Ray. Ingledon against Cripps. 
But in Debt on a specialty or note, he must, in his writ and 
declaration, demand the precise sum, secured by the instru- 
ment, although by reason of partial payment, set off, &c. his 
recovery may be for less, ’ 

In this case we are unanimously of opinion, that by the 
express terms of the Note declared on, $1000 only was the 
Debt; and that the circumstance of part of the inte- 
rest having accrued before the maturity of the Note, does 
not change its nature ; to regard this interest as part of the 
principal Debi, ond adjudge interest on the $1080 from 
the time the Note becumo due, would allow compound inte- 
rest, which would be not only contrary to law, but to the 
evident intention of the parties. The Note was for $1000 
and interest thereon, and not for the aggregate sum of 
$1080. 

The effect of the judgment by nihil dicit, though not in- 
sisted on in the argument, has been considered, and a ma- 
jority of the Court are of opinion that it does not cure the 
ome, A judgment by nihil dicit would amount to a waiv- 
er of advantage as to matters of form. A judgment by 
confession is,expressly declared by Statute to amount to a 
release of Errors. Had it been the intention of the Legis- 
lature to give the same effect to a judgment by default, non 
sum wformatus, or nihil dicit, it is to be presumed that such 
judgments would have been expressed in, and not by impli- 
cation excluded from, this enactment. 

We cannot reverse, and render judgment for the correct 
amount, for the Error commenced with the Writ. The 
judgment corresponds with the Writ ; and if the defendant, 

y withdrawing his plea, waived the Error in the Writ, it 
would follow that he waived it in the judgment also. 


Let the judgment be reversed. 








